	CITY OF PEARLAND
	GENERAL CONDITIONS OF AGREEMENT



ATTACHMENT NO. 3 TO GENERAL CONDITIONS
OWNER’S INSURANCE REQUIREMENTS OF CONTRACTOR
1. Definitions.  For purposes of this Agreement:
1.1 Owner Parties.  “Owner Parties” means (a) the City of Pearland, its successors and assigns, and the Engineer, (b) any officers, employees, or agents of such persons or entities, and (c) others as required by the Contract Documents, if any.
1.2 Contractor.  “Contractor” shall mean the vendor providing the service or work to be performed under this Agreement.
1.3 Subcontractor.  “Subcontractor” shall include subcontractors of any tier.
1.4 ISO.  “ISO” means Insurance Services Office.
2. Contractor Insurance Representations to Owner Parties
2.1 It is expressly understood and agreed that the insurance coverages required herein:
2.1.1 represent Owner Parties’ minimum requirements and are not to be construed to void or limit the Contractor’s indemnity obligations as contained in this Agreement nor represent in any manner a determination of the insurance coverages the Contractor should or should not maintain for its own protection; and
2.1.2 are being, or have been, obtained by the Contractor in support of the Contractor’s liability and indemnity obligations under this Agreement.  Neither the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of the Contractor, nor the failure of any insurance company to pay claims accruing, shall be held to affect, negate or waive any of the provisions of this Agreement.
2.2 Failure to obtain and maintain the required insurance shall constitute a material breach of, and default under, this Agreement. If the Contractor shall fail to remedy such breach within five (5) business days after notice by the Owner, the Contractor will be liable for any and all costs, liabilities, damages and penalties resulting to the Owner Parties from such breach, unless a written waiver of the specific insurance requirement(s) is provided to the Contractor by the Owner.  In the event of any failure by the Contractor to comply with the provisions of this Agreement, the Owner may, without in any way compromising or waiving any right or remedy at law or in equity, on notice to the Contractor, purchase such insurance, at the Contractor’s expense, provided that the Owner shall have no obligation to do so and if the Owner shall do so, the Contractor shall not be relieved of or excused from the obligation to obtain and maintain such insurance amounts and coverages.
3. Conditions Affecting All Insurance Required Herein
3.1 Cost of Insurance.  All insurance coverage shall be provided at the Contractor’s sole expense.
3.2 Status and Rating of Insurance Company.  All insurance coverage shall be written through insurance companies authorized to do business in the state in which the work is to be performed and rated no less than A-: VII in the most current edition of A. M. Best’s Key Rating Guide.
3.3 Restrictive, Limiting, or Exclusionary Endorsements.  All insurance coverage shall be provided to the Owner Parties in compliance with the requirements herein and shall contain no endorsements that restrict, limit, or exclude coverage required herein in any manner without the prior express written approval of the Owner.
3.4 Limits of Liability.  The limits of liability may be provided by a single policy of insurance or by a combination of primary and umbrella policies, but in no event shall the total limits of liability available for any one occurrence or accident be less than the amount required herein.
3.5 Notice of Cancellation, Nonrenewal, or Material Reduction in Coverage.  All insurance coverage shall contain the following express provision:
In the event of cancellation, non-renewal, or material reduction in coverage affecting the certificate holder, thirty (30) days prior written notice shall be given to the certificate holder by certified mail or registered mail, return receipt requested.
3.6 Waiver of Subrogation.  The Contractor hereby agrees to waive its rights of recovery from the Owner Parties with regard to all causes of property and/or liability loss and shall cause a waiver of subrogation endorsement to be provided in favor of the Owner Parties on all insurance coverage carried by the Contractor, whether required herein or not.  
3.7 Deductible/Retention.  Except as otherwise specified herein, no insurance required herein shall contain a deductible or self-insured retention in excess of $25,000 without prior written approval of the Owner.  All deductibles and/or retentions shall be paid by, assumed by, for the account of, and at the Contractor’s sole risk.  The Contractor shall not be reimbursed for same.
4. Maintenance of Insurance.  The following insurance shall be maintained in effect with limits not less than those set forth below at all times during the term of this Agreement and thereafter as required:
4.1 Commercial General Liability Insurance
4.1.1 Coverage.  Such insurance shall cover liability arising out of all locations and operations of the Contractor, including but not limited to liability assumed under this contract (including the tort liability of another assumed in a business contract).  Defense shall be provided as an additional benefit and not included within the limit of liability.
4.1.2 Form.  Commercial General Liability Occurrence form (at least as broad as an unmodified ISO CG 0001 0798 or its equivalent).
4.1.3 Amount of Insurance.  Coverage shall be provided with limits of not less than:
Each Occurrence Limit



$1,000,000
General Aggregate Limit



$2,000,000
Product-Completed Operations Aggregate Limit
$2,000,000
Personal and Advertising Injury Limit

$1,000,000
4.1.4 Required Endorsements
a. Additional Insured.  Additional insured status shall be provided in favor of the Owner Parties on any of the following:
i. ISO form CG 20 10 11 85; or
ii. ISO form CG 20 26 11 85; or 
iii. a combination of ISO forms CG 20 33 10 01 and CG 20 37 10 01; or
iv. any form providing equivalent protection to Owner.
b. Designated Construction Project(s) Aggregate Limit. The aggregate limit shall apply separately to this Agreement through use of an ISO CG 25 03 03 97 endorsement or its equivalent.
c. Notice of Cancellation, Nonrenewal or Material Reduction in Coverage, as required in 3.5, above.
d. Personal Injury Liability.  The personal injury contractual liability exclusion shall be deleted.
e. Primary and Non-Contributing Liability.  It is the intent of the parties to this Agreement that all insurance required herein shall be primary to all insurance available to the Owner Parties.  The obligations of the Contractor’s insurance shall not be affected by any other insurance available to the Owner Parties and shall seek no contribution from the Owner Parties’ insurance, whether primary, excess contingent, or on any other basis. The Contractor’s insurance coverage shall be endorsed to provide such primary and non-contributing liability.
f. Waiver of Subrogation, as required in 3.6, above.
4.1.5 Continuing Commercial General Liability Insurance.  The Contractor shall maintain such insurance in identical coverage, form and amount, including required endorsements, for at least one (1) year following Date of Substantial Completion of the Work to be performed under this Agreement. The Contractor shall provide written representation to Owner stating Work completion date.
4.2 Auto Liability Insurance
4.2.1 Coverage.  Such insurance shall cover liability arising out of any auto (including owned, hired, and non-owned).
4.2.2 Form.  Business Auto form (at least as broad as an unmodified ISO CA 0001 or its equivalent).
4.2.3 Amount of Insurance.  Coverage shall be provided with a limit of not less than $1,000,000.
4.2.4 Required Endorsements
a. Notice of Cancellation, Nonrenewal or Material Reduction in Coverage, as required in 3.5, above.
b. Waiver of Subrogation, as required in 3.6, above.
4.3 Employer’s Liability Insurance
4.3.1 Coverage.  Employer’s Liability Insurance shall be provided as follows: 
4.3.2 Amount of Insurance.  Coverage shall be provided with a limit of not less than:
Employer’s Liability:
$1,000,000 each accident and each disease.
4.3.3 Required Endorsements
a. Notice of Cancellation, Nonrenewal or Material Reduction in Coverage, as required in 3.5, above.
b. Waiver of Subrogation, as required in 3.6, above.
4.4 Umbrella Liability Insurance
4.4.1 Coverage.  Such insurance shall be excess over and be no less broad than all coverages described above and shall include a drop-down provision for exhaustion of underlying limits.
4.4.2 Form.  This policy shall have the same inception and expiration dates as the commercial general liability insurance required above.
4.4.3 Amount of Insurance.  Coverage shall be provided with a limit of not less than $5,000,000.
4.4.4 Continuing Umbrella Liability Insurance.  The Contractor shall maintain such insurance in identical coverage, form and amount, including required endorsements, for at least one (1) year following Date of Substantial Completion of the Work to be performed under this Agreement.  The Contractor shall provide written representation to the Owner stating Work completion date.
4.5 Professional Liability Insurance
4.5.1 Coverage.  The Contractor shall provide professional liability insurance for any professional design or engineering drawing required by the work. Such insurance shall indemnify the Owner from claims arising from the negligent performance of professional services of any type, including but not limited to design or design/build services as part of the Work to be performed.
4.5.2 Form.  This insurance shall include prior acts coverage sufficient to cover all services rendered by the Contractor and by its consultants under this Agreement.  It is recognized that this coverage may be provided on a Claims-Made basis.
4.5.3 Amount of Insurance.  Coverage shall be provided with a limit of not less than $1,000,000.
4.5.4 Continuing Professional Liability Insurance.  The Contractor shall maintain such insurance in identical coverage, form and amount for at least one (1) year following Date of Substantial Completion of the Work to be performed under this Agreement.  The Contractor shall provide written representation to the Owner stating Work completion date.
4.6 Builder’s Risk
4.6.1 Insureds.  Insureds shall include:
a. Owner, General Contactor and all Loss Payees and Mortgagees as Named Insureds; and
b. subcontractors of all tiers in the Work as Additional Insureds.
4.6.2 Covered Property.  Such insurance shall cover:
a. all structure(s) under construction, including retaining walls, paved surfaces and roadways, bridges, glass, foundation(s), footings, underground pipes and wiring, excavations, grading, backfilling or filling; 
b. all temporary structures (e.g., fencing, scaffolding, cribbing, false work, forms, site lighting, temporary utilities and buildings) located at the site;
c. all property including materials and supplies on site for installation;
d. all property including materials and supplies at other locations but intended for use at the site;
e. all property including materials and supplies in transit to the site for installation by all means of transportation other than ocean transit; and
f. other Work at the site identified in the Agreement to which this Exhibit is attached.
Form
a. Coverage shall be at least as broad as an unmodified ISO Special form, shall be provided on a completed-value basis, and shall be primary to any other coverage insurance available to the insured parties, with that other insurance being excess, secondary and non-contributing.
b. No protective safeguard warranty shall be permitted.  
c. Required coverage shall further include:
	i. Additional expenses due to delay in completion of project (where applicable)
	$ TBD

	ii. Agreed value
	Included without sublimit

	iii. Damage arising from error, omission or deficiency in construction methods, design, specifications, workmanship or materials, including collapse
	Included without sublimit

	iv. Debris removal additional limit
	25% of direct damage loss

	v. Earthquake (where applicable)
	$ TBD

	vi. Earthquake sprinkler leakage (where applicable)
	$ TBD

	vii. Expediting expenses
	$ TBD

	viii. Flood (where applicable)
	$ TBD

	ix. Freezing
	Included without sublimit

	x. Mechanical breakdown, including hot & cold testing (where applicable)
	Included without sublimit

	xi. Notice of cancellation, non-renewal or material reduction – 60 days prior written notice to each insured
	Included

	xii. Occupancy clause, as required in F, below
	Included

	xiii. Ordinance or law
	Included without sublimit

	xiv. Pollutant clean-up and removal
	$ TBD

	xv. Preservation of property
	Included without sublimit

	xvi. Replacement cost
	Included 

	xvii. Theft
	Included without sublimit

	xviii. Waiver of subrogation as required in G, below.
	Included


4.6.3 Amount of Insurance. Coverage shall be provided in an amount equal at all times to the full replacement value and cost of debris removal for any single occurrence.
4.6.4 Deductibles.  Deductibles shall not exceed the following:
	a. All Risks of Direct Damage, Per Occurrence, except
	$5,000

	b. Delayed Opening Waiting Period
	5 Days

	c. Flood, Per Occurrence
	$25,000 or excess of NFIP if in Flood Zone A, B or V

	d. Earthquake and Earthquake Sprinkler Leakage,        Per Occurrence
	$25,000


4.6.5 Termination of Coverage.  The termination of coverage provision shall be endorsed to permit occupancy of the covered property being constructed so long as such occupancy does not exceed 20% of the usable area of the property.  This insurance shall be maintained in effect, unless otherwise provided for in the Contract Documents, until the earliest of the following dates:
a. the date on which all persons and organizations who are insureds under the policy agree that it shall be terminated;
b. the date on which final payment, as provided for in the Agreement to which this Exhibit is attached, has been made; or
c. the date on which the insurable interests in the Covered Property of all insureds other than Contractor have ceased.
4.6.6 Waiver of Subrogation. The waiver of subrogation provision shall be endorsed as follows:
a. A waiver of subrogation shall be provided in favor of all insureds.
b. The waiver of subrogation provisions shall be endorsed as follows:
Should a covered loss be subrogated, either in whole or in part, your rights to any recovery will come first, and we will be entitled to a recovery only after you have been fully compensated for the loss.
5. Intentionally left blank.  
6. Evidence of Insurance
6.1 Provision of Evidence.  Evidence of the insurance coverage required to be maintained by the Contractor, represented by certificates of insurance, evidence of insurance, and endorsements issued by the insurance company or its legal agent, and must be furnished to the Owner prior to commencement of Work and not later than fifteen (15) days after receipt of this Agreement.  New certificates of insurance, evidence of insurance, and endorsements shall be provided to the Owner prior to the termination date of the current certificates of insurance, evidence of insurance, and endorsements.
6.2 Form
6.2.1 All property insurance required herein shall be evidenced by ACORD form 28, “Evidence of Property Insurance”.
6.2.2 All liability insurance required herein shall be evidenced by ACORD form 25, “Certificate of Insurance”.
6.3 Specifications.  Such certificates of insurance, evidence of insurance, and endorsements shall specify:
6.3.1 The Owner as a certificate holder with correct mailing address.
6.3.2 Insured’s name, which must match that on this Agreement.
6.3.3 Insurance companies affording each coverage, policy number of each coverage, policy dates of each coverage, all coverages and limits described herein, and signature of authorized representative of insurance company.
6.3.4 Producer of the certificate with correct address and phone number listed.
6.3.5 Additional insured status required herein.
6.3.6 Amount of any deductibles and/or retentions.
6.3.7 Cancellation, non-renewal and material reduction in coverage notification as required by this Agreement.  Additionally, the words “endeavor to” and “but failure to mail such notice shall impose no obligation or liability of any kind upon Company, it agents or representatives” shall be deleted from the cancellation provision of the ACORD 25 certificate of insurance form.
6.3.8 Designated Construction Project Aggregate Limits required herein.
6.3.9 Personal Injury contractual liability required herein.
6.3.10 Primary and non-contributing status required herein.
6.3.11 Waivers of subrogation required herein.
6.4 Required Endorsements.  A copy of each of the required endorsements shall also be provided.
6.5 Failure to Obtain.  Failure of any Owner Party to demand such certificate or other evidence of full compliance with these insurance requirements or failure of any Owner Party to identify a deficiency from evidence that is provided shall not be construed as a waiver of the Contractor’s obligation to maintain such insurance.
6.6 Certified Copies.  Upon request of any Owner Party, the Contractor shall provide to the Owner a certified copy of all insurance policies required herein within ten (10) days of any such request.  Renewal policies, if necessary, shall be delivered to the Owner prior to the expiration of the previous policy.
6.7 Commencement of Work.  Commencement of Work without provision of the required certificate of insurance, evidence of insurance and/or required endorsements, or without compliance with any other provision of this Agreement, shall not constitute a waiver by any Owner Party of any rights.  The Owner shall have the right, but not the obligation, of prohibiting the Contractor or any subcontractor from performing any Work until such certificate of insurance, evidence of insurance and/or required endorsements are received and approved by the Owner.
7. Insurance Requirements of Contractor’s Subcontractors
7.1 Insurance similar to that required of the Contractor shall be provided by all subcontractors (or provided by the Contractor on behalf of subcontractors) to cover operations performed under any subcontract agreement.  The Contractor shall be held responsible for any modification in these insurance requirements as they apply to subcontractors.  The Contractor shall maintain certificates of insurance from all subcontractors containing provisions similar to those listed herein (modified to recognize that the certificate is from subcontractor) enumerating, among other things, the waivers of subrogation, additional insured status, and primary liability as required herein, and make them available to the Owner upon request.
7.2 The Contractor is fully responsible for loss and damage to its property on the site, including tools and equipment, and shall take necessary precautions to prevent damage to or vandalism, theft, burglary, pilferage and unexplained disappearance of property. Any insurance covering the Contractor’s or its subcontractor’s property shall be the Contractor’s and its subcontractor’s sole and complete means or recovery for any such loss. To the extent any loss is not covered by said insurance or subject to any deductible or co-insurance, the Contractor shall not be reimbursed for same.  Should the Contractor or its subcontractors choose to self insure this risk, it is expressly agreed that the Contractor hereby waives, and shall cause its subcontractors to waive, any claim for damage or loss to said property in favor of the Owner Parties.
8. Use of the Owner’s Equipment.  The Contractor, its agents, employees, subcontractors or suppliers shall use the Owner’s equipment only with express written permission of the Owner’s designated representative and in accordance with the Owner’s terms and condition for such use.  If the Contractor or any of its agents, employees, subcontractors or suppliers utilize any of the Owner’s equipment for any purpose, including machinery, tools, scaffolding, hoists, lifts or similar items owned, leased or under the control of the Owner, the Contractor shall defend, indemnify and be liable to the Owner Parties for any and all loss or damage which may arise from such use.
9. Release and Waiver.  The Contractor hereby releases, and shall cause its subcontractors to release, the Owner Parties from any and all claims or causes of action whatsoever which the Contractor and/or its subcontractors might otherwise now or hereafter possess resulting in or from or in any way connected with any loss covered by insurance, whether required herein or not, or which should have been covered by insurance required herein, including the deductible and/or uninsured portion thereof, maintained and/or required to be maintained by the Contractor and/or its subcontractors pursuant to this Agreement.
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